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Now is not the time to “MEES” around in commercial property




the restrictions bite.

MEES - potential considerations

From 1st April 2018, it is unlawful for a landlord to let commercial
property with an EPC rating of F or G, unless an exemption
applies. From April 2023, the restriction will apply to all lettings,
including existing lettings. Figure 1 is a simplified illustration

of the thought process that a landlord should apply when

It's not too late for landlords and potential landlords to consider
their MEES position in order to be prepared for the 2018/2023
deadlines. An approaching void or the grant of a new lease may
present an opportunity now to deal with MEES (carrying out
improvement work/ addressing or eliminating “MEES risk”

in new leases), and so mitigate against the potential risk
to investment and rental value.
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Statutory obligation on the landlord to comply - is the building/letting subject to MEES risk? (see MEES flowchart)
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Planning for the future
(including potential sale):

EPCs

® Do low EPC ratings impact
on value?

® Are current EPCs reliable?

Looking ahead

® Exploit voids and consider
MEES as part of planned
maintenance

@ Are enhanced upgrade works
sensible to “future proof”
against rising thresholds?

® Are sitting tenants willing to
collaborate to consider upgrade
works, with a view to reducing
operational costs?

® Consider re-gearing with
sitting tenants.

® | otherwise necessary, what
exemptions might be available
as MEES “bites”?

Enhanced Due Diligence:

EPCs

® Are EPCs in place, even if not
strictly required?

® What is the most up-to-date
EPC that applies (e.g. carried
out by a sitting tenant).

® What are current EPC ratings
— if poorly rated, is there scope
for “price chipping”/ opportunity
to enhance value post
acquisition?

® Are current EPCs reliable?

Do current EPCs reflect the
current state of the property
(e.g. have tenants carried
out work)?

Exemptions

® Are exemptions potentially
available?

® After 2018/ 2023, does
the seller benefit from an
exemption? On what basis?
Consider the burden of
re-registering exemptions
post-acquisition.

Considerations
Pre-grant/Renewal:

Counteract risk pre-letting:

Is there an opportunity for the
landlord to undertake / to require
the tenant to undertake works
before grant (e.g. agreement

for lease)?

Consider proposed lease/
licence terms with MEES
implications
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Considerations
Pre-grant/Renewal:

Primarily a Landlord “problem”
(a lease granted in breach of MEES
is valid and enforceable) but:

@ |s the tenant a potential
landlord i.e. will MEES impact
on the right to underlet / at rent
review?

® Opportunity:

® |s there an opportunity
to benefit from lower
operational costs/
improved space?

® |s MEES a point of
strength to exploit in lease
negotiation, especially if a
1954 Act renewal?

Consider proposed lease/
licence terms with MEES

Consideration: Break or not?

Opportunity:

® Threaten exercise of break
in the knowledge that MEES
restrictions approaching for
the landlord / potential need
to underlet

Require upgrading at landlord
cost to lower operational costs
/ improve space?

® Use MEES as a point of
strength to negotiate improved
letting position on a re-gear?

Consideration: Lease Expiry

Opportunity:

® Consider MEES as a point
of potential strength in
negotiations on dilapidations

implications

liability?

1. Lease terms with MEES implications

Landlord rights to carry out works?
Recovery of cost of works?
Restrictions on alterations and tenant’s ability to impact on EPC rating?

°
Consider existing lease / licence °
°
® Rent review
°
°
°

terms with MEES implications
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Dilapidations
Underletting
1954 Act protection
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Lender concerns

® |mpact on income stream and capital value?
® Capital costs for the borrower to upgrade

® Breach of existing loan covenants

® 5.34 provisions
@ Potential for varying lease terms under s.35

2. Licence terms with MEES implications (e.g. fit out licence)




Figure 2 sets out some possible considerations from the Arguably, MEES presents opportunities for the well-advised (e.g.

perspective of building owners as landlords (e.g. clauses that value adding opportunities) and unwanted surprises (e.g. price
may need consideration in new leases), but also those looking to chipping) for the ill-prepared. Building owners will also have to
sell and buy property subject to (or potentially subject to) leases. consider the attitude of lenders to any MEES risk that may exist.

Does MEES apply?

Does the building have an existing valid Does the building need an EPC for the proposed letting'?
EPC or need one?

General
Including an EPC obtained by a tenant ® Roof, walls and uses energy to condition the indoor climate

® Includes part of a building which has been designed or altered to be used separately

Exemptions
® Place of worship / religious activity

® Temporary buildings / low energy demand
® Stand-alone (useful floor area <50m2)
® Building due for demolition
@ Listed buildings?
A4
\ What is the EPC rating?
7
ForG V4 N E or > but consider “future-proofing” against rising thresholds

(increased MEES minimum standard / stringency of EPC criteria)

Is the letting one to which MEES applies?

® Exclusion: A lease of <6 months (provided the tenant has not been in occupation for >12 months and there is no
provision for renewing/ extending >6 months)
® Exclusion: A lease of >99 years

Note 1: lease renewal or extension does not require an EPC
Note 2: Licence to occupy/tenancies at will are not subject to MEES
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Is a 6 month exemption available? Is a 5 year exemption available? Carry out work?

v
1. Landlord with ‘hands tied’? Any relevant energy efficiency improvements (REEI)?
® |ease granted pursuant to contractual obligation
® | case by operation of law (e.g surrender and regrant) @ Listed in Table 6 of the Buildings Regulation Approved
@ Statutory overriding lease granted pursuant Document L.2B2

to the 1995 Act ® Recommended improvement for that property in an EPC recommendation report
® | ease to guarantor following disclaimer or report prepared by surveyor (RICS register valuer); and
® | case via the 1954 Act/lease otherwise ordered ————> | ® Simple payback of 7 years or less (i.e. improvements (purchase/installation costs)
by the Court pay for themselves through energy bill savings over a period of 7 years)
® Note: this flowchart does not consider REEI defined currently in the legislation

2. New owner (only from April 2023) by reference to the “Green Deal”.
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Apply the exemption: register on “PRS \1/
Exemptions Register”

\1/ Exemption: ALL REEI carried out or none?

|| Opportunity to carry out work or is a further
exemption available? Any relevant energy efficiency Exemption: Devaluation
improvements (REEI)?

REEI would result in 5% reduction in market

T Can the landlord using reasonable efforts, value of property, or building in which it
1 April 2018 — new letting, including extensions obtain necessary third party consents forms part, as determined by report of
and renewals for the REEI (tenant under existing lease, independent surveyor (RICS registered

lender, planning)? or Is that consent subject valuer).
| to a condition with which the landlord
2020 (at the latest) and at further intervals of no cannot reasonably comply?

more than 5 years the Secretary of State must
review the operation and effect of the MEES

1 regulation N7 N

Apply the exemption: register on “PRS Exemptions Register”
1 April 2023 - all lettings, including subsisting Note 1: Time limited — 5 years only, but the exemption ceases to apply (if sooner) once the
lettings underlying basis for the exemption no longer applies (e.g. lack of consent) if sooner. &
- Note 2: Non-transferable to new owner




Similarly, existing and future tenants should take note of both the
risk and opportunity that MEES might present. The legal obligation,
and threat of civil fine, is with the landlord. So tenants should
anticipate efforts by landlords to address MEES risk on the terms
of existing/ new leases. Landlords might, for example, attempt to
shift the burden and cost of MEES compliance in new leases to the
tenant. Tenants under existing leases should anticipate possible
landlord attempts to include MEES upgrade work as part of service
charge costs or dilapidation claims. Depending on the specific
wording of the lease, it is likely that a tenant can object on the basis
that such work is likely to constitute an “improvement”, not repair.
In addition, as a potential landlord itself, MEES may impact on the
tenant’s ability to sub-let, where it has a right or is seeking a right
to do so. On another level, a prospective or existing tenant might
leverage the landlord’s upcoming MEES responsibility to its benefit.

To minimise MEES risk and maximise MEES opportunity, having

a sound understanding of and preparedness for MEES now is
key for all. As such, for any upcoming transaction where MEES
might impact, either now or potentially in the future, agents will be
advising sellers, buyers, landlord and tenants at an early stage,
and perhaps most sensibly, addressing MEES in heads of terms.
The relevance of MEES in existing leasing arrangements should
also not be ignored.

If you would like further guidance in relation
to MEES, please contact:
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DAVID GOATMAN TERESA EDMUND

Partner, Head of Sustainability and Energy Partner, Bristows
david.goatman@knightfrank.com teresa.edmund@bristows.com
+44 20 7861 5109 +44 20 7400 8000
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